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Tuesday 1 September 2020 
 
The Committee will meet at 9.30 am in a virtual meeting and be broadcast on 
www.scottishparliament.tv. 
 
1. UK Withdrawal from the European Union (Continuity) (Scotland) Bill: The 

Committee will take evidence on the Bill at Stage 1 from— 
 

Roseanna Cunningham, Cabinet Secretary for Environment, Climate 
Change and Land Reform; 
 
Michael Russell, Cabinet Secretary for the Constitution, Europe and 
External Affairs; 
 
Emma Lopinska, Constitutional Policy Manager, and Charles Stewart 
Roper, Head of Environment Strategy and Governance Unit, Scottish 
Government. 
 

2. Climate Change Act 2008: The Committee will take evidence on the 
Greenhouse Gas Emissions Trading Scheme Order 2020 [draft] from— 

 
Roseanna Cunningham, Cabinet Secretary for Environment, Climate 
Change and Land Reform; 
 
Ross Loveridge, Head of Heat Demand and Carbon Markets Unit, 
Consumers and Low Carbon Division, and Alice Mitchell, Head of Carbon 
Markets, Scottish Government. 
 

3. Climate Change Act 2008: Roseanna Cunningham (Cabinet Secretary for 
Environment, Climate Change and Land Reform) to move—S5M-22351—That 
the Environment, Climate Change and Land Reform Committee recommends 
that the Greenhouse Gas Emissions Trading Scheme Order 2020 [draft] be 
approved. 
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Environment, Climate Change and Land Reform Committee 

19th Meeting, 2020 (Session 5), Tuesday, 1 September 2020 

The Greenhouse Gas Emissions Trading Scheme Order 2020 

Introduction 

The Committee will take evidence on The Greenhouse Gas Emissions Trading 
Scheme Order 2020 (the Order) from the Cabinet Secretary for Environment, Climate 
Change and Land Reform, Roseanna Cunningham MSP. The Cabinet Secretary is 
also expected to move a motion (S5M-22351) proposing that the Committee agrees 
to recommend that the draft order be approved. 

Background 

The Order, subject to the affirmative procedure, was laid in the Scottish Parliament on 
13 July 2020. It was also laid before the UK Parliament, the Northern Ireland 
Assembly, and Senedd Cymru. 

As the accompanying Policy Note (Annexe C) states, this is a joint instrument between 
the four administrations (Scottish, UK, Welsh and Northern Irish governments) to 
establish a single UK-wide Emissions Trading Scheme (“UK ETS”). This implements 
the four administrations’ shared policy as set out in the joint Government Response 
published on 1 June 2020.1 The UK ETS is a replacement for the UK’s participation in 
the EU Emissions Trading System (“EU ETS”) after the end of the Transition Period 
on 31 December 2020. 

The UK ETS is a ‘cap and trade’ scheme based on the design of the EU ETS to 
encourage cost-effective greenhouse gas emissions reduction from the “traded sector” 
(energy intensive industries, power generation and aviation). The UK ETS will be 
operational from 1 January 2021 to provide continuity for participants and maintain a 
key mechanism for contributing to Scotland’s (and the rest of the UK’s) statutory 
emissions reduction targets. 

A detailed background briefing on the Greenhouse Gas Emissions Trading Scheme 
Order 2020 can be found at Annexe B. There is also a SPICe briefing on the EU 
emissions trading scheme from April 2019. 

The Policy Note, as well as letters sent to the Committee on 2 June 2020, 15 July 2020 
and 4 August 2020 from the Cabinet Secretary for Environment, Climate Change and 
Land Reform, can be found at Annexe C. The Explanatory Memorandum and Impact 
Assessments can be found here. 

The Committee also received a written submission from Sandbag, which can be found 
at Annexe D. 

                                            
1 Joint Government Response on the Future of Carbon Pricing – 1 June 2020 
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/88
9037/Government_Response_to_Consultation_on_Future_of_UK_Carbon_Pricing.pdf 

https://www.legislation.gov.uk/ukdsi/2020/9780348209761/introduction
https://www.legislation.gov.uk/ukdsi/2020/9780348209761/introduction
https://www.scottish.parliament.uk/parliamentarybusiness/28877.aspx?SearchType=Advance&ReferenceNumbers=S5M-22351&ResultsPerPage=10
https://sp-bpr-en-prod-cdnep.azureedge.net/published/2019/4/5/EU-Emissions-Trading-System/SB%2019-17.pdf
https://sp-bpr-en-prod-cdnep.azureedge.net/published/2019/4/5/EU-Emissions-Trading-System/SB%2019-17.pdf
https://www.parliament.scot/S5_Environment/General%20Documents/ECCLR_2020.06.02_IN_CS_on_the_UK_ETS.pdf
https://www.parliament.scot/S5_Environment/General%20Documents/ECCLR_2020.07.15_IN_CS_on_the_UK_ETS.pdf
https://www.parliament.scot/S5_Environment/General%20Documents/ECCLR_2020.08.04_IN_CS_on_Publication_of_UKG_Carbon_Emissions_Tax_Consultation.pdf
https://www.legislation.gov.uk/ukdsi/2020/9780348209761/resources
https://www.parliament.scot/S5_Environment/General%20Documents/ECCLR_Sandbag_Response_to_UK_ETS_Bill.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/889037/Government_Response_to_Consultation_on_Future_of_UK_Carbon_Pricing.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/889037/Government_Response_to_Consultation_on_Future_of_UK_Carbon_Pricing.pdf
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Timetable for consideration 

The Order was laid in the Scottish Parliament on 13 July 2020 and the Environment, 
Climate Change, and Land Reform (ECCLR) Committee must report by 11 September 
2020. It was laid before the Scottish Parliament under paragraph 11 of Schedule 3 to 
the Climate Change Act 2008. The affirmative instrument is subject to approval by 
resolution. 

The Delegated Powers and Law Reform Committee (DPLRC) considered the order on 
11 August 2020 and had no comments to make. 

The ECCLR Committee took evidence from Scottish Government officials on 11 
August 2020.  

Parliamentary procedure 

As set out above, this is an affirmative instrument 

The affirmative parliamentary procedure is set out in Chapter 10 of the Parliament’s 
Standing Orders.  Instruments subject to the affirmative procedure cannot come into 
force unless they are approved by the Parliament.   

It is usual practice for subject committees to take evidence from the Scottish 
Government in advance of considering the instrument. Committees can also take 
evidence from stakeholders. 

During its formal consideration, a member of the Scottish Government proposes, by 
motion, that the lead committee recommend that the instrument or draft instrument be 
approved.  The committee then has up to 90 minutes to debate the motion.  The lead 
committee must report its recommendation to the Parliament; where the lead 
committee recommends the instrument be approved, the Parliamentary Bureau will 
propose a motion that the instrument be agreed. 

Key issues for discussion 

The key themes to explore are set out in Annexe A and relate to: 

• UK ETS vs UK Carbon Emissions Tax 

• Linking to the EU ETS 

• Emissions CAP 

• Public facing concordat 
 

Clerks 
Environment, Climate Change and Land Reform Committee 

 
  

https://digitalpublications.parliament.scot/Committees/Report/DPLR/2020/8/12/Subordinate-Legislation-Considered-by-the-Delegated-Powers-and-Law-Reform-Committee-on-11-August-2020#No-points-raised
http://www.parliament.scot/parliamentarybusiness/report.aspx?r=12741&i=115214
http://www.parliament.scot/parliamentarybusiness/report.aspx?r=12741&i=115214
https://www.parliament.scot/parliamentarybusiness/26510.aspx
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Annexe A 
 

The Greenhouse Gas Emissions Trading Scheme Order 2020 

Themes to explore – Cabinet Secretary session 

I.UK ETS vs UK Carbon Emissions Tax 

In previous correspondence with the Committee, the Cabinet Secretary has outlined 
Scottish Government opposition to the development of a separate UK Carbon 
Emissions Tax (CET).  On 21 July 2020, the UK Government published a consultation 
on introducing a CET noting that if any link between any future UK ETS and the EU 
ETS cannot be agreed ‘the UK will implement either an unlinked UK ETS or the Carbon 
Emissions Tax from 1 January 2021.’ 

The letter of 4 August 2020 from the Cabinet Secretary to the Committee states: 

‘… the UK Government’s continued prevarication on deciding between a 
standalone UK ETS and CET is exacerbating uncertainty for stakeholders and 
hindering operational readiness preparations. I continue to press the UK 
Government for clarity and will keep the Committee informed of UK 
Government developments.’ 

In evidence to the Committee on 11 August 2020, Scottish Government officials noted 
that while the Scottish Government are seeking Scottish Parliament approval for this 
legislation needed to establish a UK emissions trading system, a parallel proposal 
exists to establish a carbon emissions tax. The officials noted that the two approaches 
are mutually exclusive. 

The Committee may wish to explore 

1. What discussions has the Cabinet Secretary had recently with the UK 
Government on their proposals to establish a UK Carbon Emissions Tax. 

2. Whether, despite the agreement between the four nations to proceed with 
establishing a UK ETS and seek the necessary legislative approval in all 
four legislatures, it is possible that the UK ETS may not be introduced at 
all, or may only be in place for a limited time, if the UK Government 
pursues an alternative CET instead. 
 

II.Linking to the EU ETS 

The Explanatory Memorandum that accompanies The Greenhouse Gas Emissions 
Trading Scheme Order 2020 notes that: 

‘A link between the UK and EU trading schemes could help to establish a much 
larger carbon market, which could increase opportunities for emissions 
reduction and cost-efficiency of emissions trading. The delivery of a UK ETS 
through this legislative package increases the likelihood that we will be able to 
secure a linking agreement with the EU through negotiations, by ensuring UK 
ETS legislation is delivered before the end of the Transition Period.’ 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/902737/Carbon_Emissions_Tax_-__consultation.pdf
https://www.parliament.scot/S5_Environment/General%20Documents/ECCLR_2020.08.04_IN_CS_on_Publication_of_UKG_Carbon_Emissions_Tax_Consultation.pdf
http://www.parliament.scot/parliamentarybusiness/report.aspx?r=12741&i=115214
https://www.legislation.gov.uk/ukdsi/2020/9780348209761/pdfs/ukdsiem_9780348209761_en.pdf
https://www.legislation.gov.uk/ukdsi/2020/9780348209761/introduction
https://www.legislation.gov.uk/ukdsi/2020/9780348209761/introduction
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The Scottish Government have made clear that their preference is for a UK ETS linked 
to the EU ETS.  In a letter to the Convener of the ECCLR Committee on 2 June 2020, 
the Cabinet Secretary stated that: ‘I consider that linking is imperative for our climate 
ambitions, and I continue to press the UK Government to pursue the agreement of a 
link in their negotiations with the EU.’  The letter further states that ‘Maintaining access 
to the larger and mature EU carbon market will ensure cost effective decarbonisation, 
maintain the level playing field with the EU and provide protections against carbon 
leakage (where production and the related emissions are “offshored”).’  
 
In August 2019, the UK Committee on Climate Change also stated their support for a 
linked UK-EU ETS in the case of EU exit, noting that this ‘maintains key benefits of 
membership of the EU system, most notably access to a wider market and addressing 
competitiveness issues within a level playing field across the EU.’ 

In their response to the joint consultation in 2019 on the ‘Future of Carbon Pricing’ 
Sandbag expressed significant concerns about the risks associated with a standalone 
UK ETS noting that: 

‘There is a significant risk that this market would not be functional, condemned 
to high volatility, and plagued by speculators. The UK has declared a climate 
emergency – we cannot afford a decade of weak green investment due to low 
or highly volatile carbon prices.’ 

In their written submission to the Future of Carbon Pricing consultation, The Grantham 
Research Institute on Climate Change and the Environment, the Institute for New 
Economic Thinking at the Oxford Martin School and the Environmental Change 
Institute also set out concerns about the practicality of a standalone UK ETS, noting 
that: 
 

‘A standalone UK ETS is likely to be very costly because:  
 

• Finding counterparties for permit transactions will be more difficult, 
reducing the number/volume of mutually beneficial transactions that 
would have taken place in a larger market  
 
• Fewer/smaller transactions will raise transaction costs  
 
• Divergent prices in the UK ETS and EU ETS may have undesirable 
competitiveness implications for the UK. 
 

In our view a standalone UK ETS would be the worst outcome.’ 
 

In relation to the potential linkage with the EU ETS, Sandbag further commented that: 
 

‘Negotiations for a linked UK-EU ETS are very unlikely to be successful in the 
near-term, given the UK’s loss of political capital with the rest of the European 
Union. Linking is simply not a near- or medium-term option.’ 

 

https://www.parliament.scot/S5_Environment/General%20Documents/ECCLR_2020.06.02_IN_CS_on_the_UK_ETS.pdf
https://www.theccc.org.uk/publication/letter-the-future-of-carbon-pricing/
https://sandbag.be/wp-content/uploads/2019/07/2019-UK-Carbon-Pricing-plus-consultation_UPD.pdf
https://www.lse.ac.uk/granthaminstitute/wp-content/uploads/2019/07/GRI_Consultation-response-on-the-future-of-carbon-pricing.pdf
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In evidence to the Committee on 11 August 2020, Scottish Government officials 
referred to a number of mechanisms that are designed to support the functioning of 
UK ETS market: 

‘Learning from the experience of the EU system, there will be market stability 
mechanisms to provide market certainty and protect against persistently low or 
high prices. Reserve prices will be put in place for some of the reserved aspects 
that will be taken forward by the UK Government through the Finance Act 2020. 
That will ensure that minimum prices are set for emissions and that they do not 
fall so low that they do not incentivise emissions reduction.’ 

Officials re-iterated that the UK ETS has been designed with an intention of enabling 
allowances to be recognised and traded between the EU and UK markets:   

‘As the markets were linked, the ambition is that we would see a convergence 
between the two markets: the prices would converge and the allowances would 
be shared between both.’ 

The Committee may wish to explore 

3. How confident the Scottish Government is that the UK ETS is likely be 
linked to the EU ETS in the near future. 
 

4. Whether the Scottish Government is confident that a UK carbon market 
could function successfully in the absence of a link to wider carbon 
markets. 
 
 

III.Emissions CAP 

As noted in the Explanatory Memorandum the cap on allowances that are created 
under the UK ETS will be set at 5% below what would be the UK’s expected share of 
the EU ETS cap for Phase IV (2021-2030) of the EU ETS.  The initial cap is set to 
reduce annually over time. 

The Scottish Government have previously referred to the level of cap being set as 
maintaining ‘the fine balance between our climate ambition and industrial 
competitiveness, especially in the context of the Covid-19 economic recovery.’ A ‘joint 
Government Response sets out the four administrations’ commitment to review the 
cap in light of the Committee on Climate Change’s advice on Carbon Budget 6 
expected later this year, to ensure the cap is consistent with our respective net zero 
targets by 2024.’  

In their written submission (also see Annexe D) to the Committee about the UK ETS, 
Sandbag have suggested that the 5% reduction is insufficient: 

‘…the proposed reduction of 5% is not sufficient…This would place the UK cap 
at 156 MT CO2 per annum, which is higher than total UK emissions for 2019, 
which were 132.77 MT…Our analysis sees emissions from the Power & Heat 
sector falling in the coming years: this will further increase the gap between 
actual emissions and the ETS cap. Maintaining a cap that is higher than 

http://www.parliament.scot/parliamentarybusiness/report.aspx?r=12741&i=115214
https://www.legislation.gov.uk/ukdsi/2020/9780348209761/pdfs/ukdsiem_9780348209761_en.pdf
https://www.parliament.scot/S5_Environment/General%20Documents/ECCLR_2020.06.02_IN_CS_on_the_UK_ETS.pdf
https://www.parliament.scot/S5_Environment/General%20Documents/ECCLR_Sandbag_Response_to_UK_ETS_Bill.pdf
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emission levels (even one slightly reduced compared to the EU ETS) will create 
a surplus of allowances.’ 

The CCC have recommended that the cap of the linked UK ETS should ‘be set based 
on the cost-effective path to the UK’s new net-zero target’ and highlighted that they 
will be providing this trajectory in our advice on the sixth carbon budget (covering 2033-
2037) due later in 2020. 

The CCC have also highlighted that if the current trend of those sectors in the UK 
currently covered by the EU ETS decarbonising more quickly than other EU countries 
continues during the 2020s other EU countries could simply buy surplus allowances – 
a gain to the UK Treasury but limiting the impact of UK actions to cut emissions.  The 
CCC have noted that ‘a lower cap in the 2020s would avoid this, and be more in line 
with expected UK emissions over the fourth and fifth carbon budget periods (2023-
2027 and 2028-2032).’ 

The UK and Scotland have different emission reduction goals.  The UK has adopted 
a net zero emissions target by 2050 while Scotland has legislated for net zero 
emissions by 2045. The UK’s Fifth Carbon Budget requires UK emissions in 2030 to 
be 57% less than 1990 while Scotland has set a target to cut emissions by 75% by 
2030. 

In evidence to the Committee, Scottish Government officials highlighted that, following 
advice from the Committee on Climate Change, the intention is that any changes 
required to the emissions cap to make them consistent with the net zero target would 
be legislated for no later than 2024. Officials also noted that the review of the cap will 
need to consider Scotland’s 2030 interim target too. 

The Committee may wish to explore 

 
5. Is the Scottish Government comfortable that the current caps will ensure 

a reduction in emissions from those facilities in Scotland covered by the 
EU ETS that aligns with Scotland’s 2030 and 2045 net-zero targets.  
 

6. If the CCC advise that a reduction in the emissions caps is required to 
support a net-zero pathway, will legislating for these as late as 2024 
provide sufficient lead in time to correct the emissions trajectory in line 
with Scotland’s 2030 target? 
 

7. What assumptions will Scotland’s revised Climate Change Plan make 
about Scotland’s UK ETS emissions caps over the period to 2030? 

 
IV.Public facing concordat 

The letter from the Cabinet Secretary to the Committee on 2 June 2020 refers to the 
development of a ‘public facing concordat’ between Ministers from all four 
administrations that would accompany the ‘Framework Outline Agreement’ 
documenting the development of this Common Framework, rationale for decisions to 
implement a UK wide approach and governance arrangements between the four 

file://///staff.geos.ed.ac.uk/dbarlow/personal/ECCLR/The%20cap%20on%20allowances%20that%20are%20created%20under%20the%20UK%20ETS%20each%20year%20will
http://www.parliament.scot/parliamentarybusiness/report.aspx?r=12741&i=115214
http://www.parliament.scot/parliamentarybusiness/report.aspx?r=12741&i=115214
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administrations. The letter states that ‘These documents are still under development, 
but once they have been signed off by policy Ministers I will share them with the 
Committee for its scrutiny during the final development phase before they can be 
presented to the JMC(EN).’ 

In evidence to the Committee, Scottish Government officials highlighted that the public 
facing concordat and outline agreement will:  

‘…describe how the Administration will oversee the ETS in operation. …that 
includes things such as governance, dispute resolution, the practicalities of 
managing the legislation once it comes into operation and how we will develop 
the policy for any future change that might require changes to legislation.’  

Officials noted that the concordat is still being developed alongside the framework 
outline agreement. 

The Committee may wish to explore: 

8. When the Scottish Government anticipates that the public facing 
concordat and framework outline agreement will be available to share 
with the Committee? 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

http://www.parliament.scot/parliamentarybusiness/report.aspx?r=12741&i=115214
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Annexe B 
 

Background Briefing: UK Emissions Trading System 
 
Background to the EU ETS 
 
The EU ETS is a central pillar of the EU's efforts to mitigate climate change and is 
targeted at reducing greenhouse gas emissions from power, industrial and aviation 
sectors across the EU. 
 
It was introduced in 2005 and covers c. 45% of the EU’s greenhouse gas emissions, 
covering over 11,000 installations across 31 countries in the European Economic 
Area. The EU ETS covers approximately 100 installations in Scotland.  Emissions from 
these installations comprised around 28% of Scotland’s total greenhouse gas 
emissions in 2018. 
 
The EU operates as a mandatory ‘cap and trade’ system. The scheme places a cap 
on overall emissions from the sectors it covers. Over time this cap is reduced in order 
to cut emissions. Within the cap, participants can receive or buy emission allowances, 
which they are able to trade with other participants as needed, with the limit on 
allowances overall designed to ensuring that they have a value. Each allowance grants 
the participant the right to emit one tonne of carbon dioxide equivalent (CO2e) over the 
year.  Participants must surrender sufficient allowances at the end of each year to 
equate to the annual emissions they have released.  Participants are fined if they do 
not surrender sufficient allowances.  
 
The EU ETS creates an incentive for installations to invest in emissions reduction and, 
in theory, allows this reduction to take place by the most cost-effective means 
available. The carbon price for allowances fluctuates in response to demand for 
allowances. 
 
A more detailed description of the EU ETS is available in the SPICe Briefing 
 
UK Exit from the EU and the EU ETS 
 
At the end of the Transition Period (on 31st December 2020), the UK will cease to 
participate in the EU ETS.  The UK Government and devolved nations have agreed 
that a replacement carbon pricing policy is required to stimulate emissions reduction 
from large emitters within the industrial, power and aviation sectors that currently 
participate in the EU ETS.  The UK Government stated previously that they are 
committed to ‘implement a system of carbon pricing of at least the same effectiveness 
and scope' as the EU ETS (as set out in the 2018 draft Withdrawal Agreement).  The 
Political Declaration published alongside the 2019 New Withdrawal Agreement stated 
that ‘The Parties should consider cooperation on carbon pricing by linking a United 
Kingdom national greenhouse gas emissions trading system with the Union's 
Emissions Trading System.’ 
 
The UK Government and devolved nations have also agreed that common frameworks 
will be required in a number of policy areas to maintain a common approach across 

https://sp-bpr-en-prod-cdnep.azureedge.net/published/2019/4/5/EU-Emissions-Trading-System/SB%2019-17.pdf
https://ec.europa.eu/commission/publications/draft-agreement-withdrawal-uk-eu-agreed-negotiators-level-14-november-2018-including-text-article-132-text-subject-final-legal-revision-coming-days_en
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/840656/Political_Declaration_setting_out_the_framework_for_the_future_relationship_between_the_European_Union_and_the_United_Kingdom.pdf


ECCLR/S5/20/16/2 

9 

the UK.  Potential options available to maintain a carbon pricing system in the UK that 
were identified included: 
 

• Establishing a domestic ETS linked to the EU ETS,  

• Establishing an unlinked domestic ETS or 

• Applying a broad-scope, UK-wide carbon tax. 
 
UK Emissions Trading System 
 
In 2019 the four Governments of the UK nations consulted collectively on the ‘Future 
of Carbon Pricing’. Following this consultation the four Governments agreed a joint 
policy position setting out their proposal to establish a UK Emissions Trading System, 
which could operate either as a standalone system or be linked to the EU ETS. 
 
Key points of the approach proposed include: 
 
Scope 
The UK ETS will apply to energy intensive industries, power generation sector and 
aviation – covering activities involving combustion of fuels in installations where the 
total combustion exceeds 20 megawatts (MW). Installations for the incineration of 
hazardous or municipal waste are exempt. 
 
The proposed aviation routes include UK domestic flights, flights between the UK and 
Gibraltar, flights from the UK to EEA states, and flights from the UK to Switzerland 
once an agreement is reached. 
 
Derogations 
Hospitals or small emitters that emit less than 25,000 tonnes of carbon dioxide 
equivalent (t CO2e) per annum and a thermal capacity below 35MW can opt out. These 
installations are still required to decrease emissions through a series of emissions 
targets (but do not need to surrender allowances). ‘Ultra-small emitters’ – installations 
with emissions lower than 2,500t CO2e per annum will be exempt. 
 
Cap 
The proposed cap will be set 5% below the UK’s theoretical share of the EU ETS cap 
for Phase IV (2021-2030) of the EU ETS. 
 
A further consultation planned on the trajectory for the UK ETS cap after the 
Committee on Climate Change (CCC) have published their advice on the Sixth Carbon 
Budget (due December 2020)2. 
 
Allowances 
Allowances will be made available through auctioning.  Alongside this, a proportion of 
allowances will be allocated for free (with a view to safeguard competitiveness in the 
UK ETS and reduce the risk of carbon leakage)3. 
 

                                            
2 The Sixth Carbon Budget is the volume of greenhouse gases the UK can emit over the period 2033-
2037. 
3 Carbon leakage occurs when businesses transfer production to other countries with less stringent 
emissions constraints.   

https://www.gov.uk/government/consultations/the-future-of-uk-carbon-pricing
https://www.gov.uk/government/consultations/the-future-of-uk-carbon-pricing
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An Auction Reserve Price (ARP) of £15 (nominal) will be introduced to ensure a 
minimum level of ambition and price continuity during the initial years of UK ETS. 
 
Key similarities and differences between the UK ETS and EU ETS 

Similarities: 

o Applies to the same traded sectors 
o Includes the same obligations on participants to monitor and report 

emissions and surrender equivalent number of allowances 
o Includes provision for both auctioning and a free allocation of 

allowances.  This includes provision for free allowances to be made 
available to new entrants. 

o Maintains a regulatory compliance and enforcement role for SEPA. 
 
Differences 

o Initial UK ETS cap (annual number of allowances) will be set at 5% less 
than what the UK’s share of the EU ETS cap would have been.  

o An allowance auction reserve price (ARP) will be introduced. 

Legislative approach 
 
Powers under Part 3 of the Climate Change Act 2008 provide for a UK ETS to be 
established although this requires the legislative approval of an Order in Council 
procedure where the instrument is laid in all four legislatures simultaneously for 
approval. Financial aspects (auctioning) are reserved and the UK Government plan to 
legislate for these aspects under the Finance Act. 

The instrument is one of a series of SIs that will be laid in the Scottish Parliament to 
implement the UK ETS. The first of these - The Greenhouse Gas Emissions Trading 
Scheme Order 2020 - was laid on 13th July and establishes the structure of the UK 
ETS.  A further SI is expected later this year and this would set out the free allocation 
of emissions allowances and establish an associated registry for these emissions 
allowances. A further SI would be laid in late 2021 to tighten the emissions cap and (if 
agreed) link the UK ETS to the EU ETS. 

The Greenhouse Gas Emissions Trading Scheme Order 2020 

The Greenhouse Gas Emissions Trading Scheme Order 2020 Draft Statutory 
Instrument was laid before the UK Parliament, the Northern Ireland Assembly, the 
Scottish Parliament and Senedd Cymru.  The Order seeks to establish a UK-wide ETS 
which will be operational from 1st January 2021 and includes provisions that cover: 

• The scope of the scheme 

• Monitoring and reporting requirements 

• The cap on emissions permitted and associated emissions trajectory 

• Monitoring compliance and enforcing the rules of the scheme. 

The Order relies on related EU legislation made in 2018 in order to maintain continuity 
with the EU ETS and facilitate potential linking with the EU ETS. This legislation relates 
to technical rules on how operators should monitor, report and verify emissions. These 

https://www.legislation.gov.uk/ukdsi/2020/9780348209761/introduction
https://www.legislation.gov.uk/ukdsi/2020/9780348209761/introduction
https://www.legislation.gov.uk/ukdsi/2020/9780348209761/introduction
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are referred to as the ‘Monitoring and Reporting Regulation 2018’ and the ‘Verification 
Regulation 2018’. The accompanying Policy Note states that ‘The UK ETS…does not 
impose any significant new burdens on participants (other than reforms that would 
have come into effect from 2021 had we remained in the EU ETS).’ 
 
Part 1 - preliminary 

• Sets out how a number of terms used in the Order are defined.  

• Details what constitutes an ‘operator’ and ‘aircraft operator’ and the details of 
exemptions that apply to commercial air transport operators. 

• Defines who the regulators are.  In Scotland, SEPA are defined as the regulator 
for installations in Scotland, installations in Controlled Waters adjacent to 
Scotland, and installations in the territorial sea (other than controlled waters) 
adjacent to Scotland, except where the installation is used for a purpose 
connected to the:  

o exploration of exploitation of petroleum,  
o unloading and storage of combustible gas, or 
o storage of carbon dioxide. 

Part 2 – key elements 

Chapter 1 – UK ETS establishment 

• The Order establishes a trading system to be known as the ‘UK Emissions 
Trading Scheme’ or ‘UK ETS’ with purpose of limiting or encouraging the 
limitation of greenhouse gas emissions from regulated activities by those 
operating installations and aviation activities by aircraft operators. 

• The Order requires that the operation of the UK ETS is reviewed and a report 
published setting out the conclusions of this review before 31st December 2023 
and similarly 31st December 2028. 

Chapter 2 – allowances and caps 

• Establishes a cap on the number of allowances that can be emitted over the 
period 2021-2025 and again over the period 2026-2030 and provides a 
corresponding annual cap that declines over time (155,671,581 allowances in 
2021 to 117,561,555 allowances in 2028).  One allowance is equivalent to one 
tonne of carbon dioxide equivalent. 

Chapter 3 – monitoring, reporting and verification 

• Sets out provisions for the monitoring and reporting of emissions under the UK 
ETS scheme. 

Part 3 - installations 

• Sets out a requirement that no one may carry out a regulated activity at an 
installation in any scheme year unless the operator holds a permit, or a hospital 
or small emitter permit for the installation that authorises the activity to be 
carried out. 

• Provides an exemption for installations regarded as ‘ultra-small emitters’. 

https://www.legislation.gov.uk/ukdsi/2020/9780348209761/pdfs/ukdsiod_9780348209761_en.pdf
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• Requires operators of an installation who hold a greenhouse gas emissions 
permit to surrender allowances for each scheme year (or part year) that the 
permit is force. 

Part 4 - aviation 

• Requires an aircraft operator to apply to the regulator for a plan that sets out 
how the aircraft operator’s aviation emissions are to be monitored - ‘emissions 
monitoring plan’. 

• Requires the regulator to issue such an emissions monitoring plan unless it is 
not satisfied that the plan complies with the regulations (as set out under 
Monitoring and Reporting Regulation 2018) or if the operator fails to agree to 
amendments to the application required for the regulator to be satisfied that the 
plan is compliant. 

• Sets out the process for a regulator to refuse an application for an emissions 
monitoring plan, what information must be provided to the applicant and the 
provision for the operator to make a revised application. 

• Makes provision for the variation of emissions monitoring plans. 

• Requires any person who is an aircraft operator in any scheme year to prepare 
a report of its aviation emissions for that scheme year and for this report to be 
verified (unless specific conditions associated with threshold level of carbon 
dioxide emissions and determined using a particular ‘small emitters tool’). 

• Requires that any person who is an aircraft operator in a scheme year 
surrenders emissions allowances equivalent to its emissions in that year. 

Part 5 - charging 

• Makes provision for a regulator to charge an applicant or operator in order to 
recover the costs incurred by the regulator and lists what activities are included 
under this provision (for example considering an application, issuing or varying 
an emissions monitoring plan). 

• Requires a regulator to publish a document (charging scheme) that sets out the 
charges payable and requires that the charging scheme has been approved 
(for Scotland where SEPA are the regulator the charging scheme would require 
approval by Scottish Ministers). 

Part 6 – monitoring compliance 

• Enables a regulator to authorise a person to exercise, on behalf of the regulator 
the regulator’s powers set out in this part of the instrument. 

• Enables a regulator to inspect premises and anything in, or on, those premises 
in order to monitor compliance.  

• Provides for a judge to issue a warrant to enable a regulator, or authorised 
person, to enter a premise. 

Part 7 – enforcement 

• Makes provision for a regulator to provide an enforcement notice where a 
regulator considers that a person has contravened, is contravening, or is likely 
to contravene a requirement imposed by this order, by the Monitoring and 
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Reporting Regulation 2018 or a condition of a permit or emissions monitoring 
plan. 

• Sets out what information the enforcement notice must contain and a 
requirement on the person that is provided with the enforcement notice to 
comply with the requirements contained. 

• Describes how the carbon price is set and notes that for 2021 this will be set 
under regulations made by the UK Treasury under the Finance Act 2020. For 
each year from 2022 onwards the carbon price will be the average end of day 
settlement price. 

• Requires the UK ETS authority to publish the carbon price for the 2021 scheme 
year on or before 30th November 2021 and subsequent scheme years the 
carbon price must be published on or before 30th November in the year 
preceding the scheme year. 

• Sets out where a regulator may impose a civil penalty on a person (e.g. failing 
to comply with conditions of a permit, carrying out regulated activity without a 
permit) and where a regulator must impose a civil penalty (e.g. failure to 
surrender allowances). 

• Describes what information must be set out in the penalty notice. 

 

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
  



ECCLR/S5/20/16/2 

14 

Annexe C 
POLICY NOTE 

THE GREENHOUSE GAS EMISSIONS TRADING SCHEME ORDER 2020 

SI 2020/XXX 

The above instrument is to be made in exercise of the powers conferred on all the four 
administrations (Scottish, UK, Welsh and Northern Ireland governments) by sections 
44, 46(3), 54 and 90(3), schedule 2 and paragraph 9 of schedule 3 of the Climate 
Change Act 2008. The Order in Council is subject to affirmative procedure.  

Summary Box 

This is a joint instrument between the four administrations (Scottish, UK, Welsh and 
Northern Irish governments) to establish a single UK-wide Emissions Trading 
Scheme (“UK ETS”). This implements the four administrations’ shared policy as set 
out in the joint Government Response published on 1 June 2020.4 The UK ETS is a 
replacement for the UK’s participation in the EU Emissions Trading System (“EU 
ETS”) after the end of the Transition Period on 31 December 2020.  

The UK ETS is a ‘cap and trade’ scheme based on the design of the EU ETS to 
encourage cost-effective greenhouse gas emissions reduction from the “traded 
sector” (energy intensive industries, power generation and aviation). The UK ETS 
will be operational from 1 January 2021 to provide continuity for participants and 
maintain a key mechanism for contributing to Scotland’s (and the rest of the UK’s) 
statutory emissions reduction targets.  

 

Policy Objectives  

The UK will no longer participate in the EU ETS following the end of the Transition 
Period on 31 December 2020. The EU ETS established a carbon market for the traded 
sector across Europe, ensuring an level playing field, incentivising cost-effective 
decarbonisation, and providing protection against carbon leakage.5   

Scotland has participated in the EU ETS since its creation 2005, with the Scottish 
traded sector made up of around 100 participants that collectively accounted for 28% 
of Scotland’s greenhouse gases emissions in 2018. Therefore participation in the EU 
ETS was one of the key mechanisms to decarbonise the traded sector and meet 
Scotland’s statutory climate change targets. This instrument establishes a UK ETS to 
replace the EU ETS, ensuring continued regulation of greenhouse gas emissions from 
the traded sector to meet Scotland’s statutory targets and net zero ambitions. This will 

                                            
4 Joint Government Response on the Future of Carbon Pricing – 1 June 2020 
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/88
9037/Government_Response_to_Consultation_on_Future_of_UK_Carbon_Pricing.pdf 
5 Carbon leakage is where competitors with lesser carbon cost (i.e. from jurisdictions outwith the EU),  
impact on the competitiveness of EU industries that cannot absorb the carbon costs. This could 
ultimately lead to industry relocating to jurisdictions outwith the EU, without any reduction greenhouse 
gases emissions.  

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/889037/Government_Response_to_Consultation_on_Future_of_UK_Carbon_Pricing.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/889037/Government_Response_to_Consultation_on_Future_of_UK_Carbon_Pricing.pdf
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avoid any policy gap after the end of the Transition Period, which could lead to an 
increase in emissions.  

The instrument establishes a scheme with UK-wide application, maintaining the 
approach to implementing the EU ETS to ensure continuity for participants that 
operate throughout the UK. It is the culmination of negotiations between the Scottish 
Government and the other three administrations on a Common Framework in a 
devolved area after leaving the EU. This instrument is made by the Scottish Ministers 
collectively with Ministers from the other three administrations, each using powers 
under part 3 of the Climate Change Act 2008. This will follow the Order in Council 
procedure, with the instrument laid in all four legislatures simultaneously, and if 
approved by each, recommended to Privy Council to be made in November.  

This first instrument establishes the structure of the UK ETS, with the design closely 
replicating the EU ETS (scope, reducing cap on scheme wide emissions, activities and 
greenhouse gases covered, qualification criteria, reporting and verification 
requirements, calculation methodologies, enforcement rules, role for regulators, 
distribution of allowances, etc). The UK ETS will take effect on 1 January 2021 and 
does not impose any significant new burdens on participants (other than reforms that 
would have come into effect from 2021 had we remained in the EU ETS). The UK ETS 
will deliver a net benefit to society UK-wide in its initial years compared to continued 
UK participation in the EU ETS due to a reduction in the emission cap. A description 
of the UK ETS is provided in the accompanying Explanatory Memorandum.  

A second instrument made by all four administrations using the same Climate Change 
Act 2008 powers will also be made at the November Privy Council to provide for the 
free allocation of allowances and establish the UK ETS Registry. However as the 
ability to auction allowances is explicitly excluded from the Climate Change Act 2008, 
the UK Government intends to make further secondary legislation for auctioning 
allowances later in 2020 using reserved powers. All these instruments will collectively 
constitute the UK ETS. Further subsequent instruments to amend aspects of the UK 
ETS may be needed, for future evolution of the UK ETS as envisaged in the joint 
Government Response.  

This instrument establishes the structure of a UK ETS that can operate on a 
“standalone” basis within the UK. The Scottish Government’s preference is for the UK 
ETS to be linked to the EU ETS to maintain the benefits of access to a larger carbon 
market (cost effective decarbonisation and carbon leakage protection). Designing the 
UK ETS to mirror the EU ETS, in particular the monitoring and reporting requirements, 
seeks to facilitate any future agreement to link the two schemes. The UK ETS is 
capable of being linked to the EU ETS, subject to ongoing negotiations between the 
UK Government and the EU, and any amendments necessary to implement a link.  

Consultation  

To comply with the requirements of section 48(1)(b) of the Climate Change Act 2008 
a public consultation took place from May to July 2019. The consultation took place 
on a joint basis between the Scottish, UK, Welsh and the Northern Ireland 
governments.  
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Over 130 responses were received UK wide to the consultation, from a range of traded 
sector participants, NGOs and think tanks. The majority of respondents were 
supportive of the overall UK ETS proposals with a range of views expressed on 
specific technical aspects. The joint Government Response, published on 1 June 
2020, summarises the stakeholder responses to protect commercial confidentiality 
and confirms the implementation of the UK ETS.  

Impact Assessments 

The instrument will create a new UK-wide market for emissions from the UK traded 
sector and Scottish participants will be able to trade allowances across the UK. The 
criteria, obligations and rules will apply universally throughout the UK without any 
differentiations between the four administrations. The UK Government and the 
devolved administrations have therefore conducted a joint Impact Assessment of the 
overall UK-wide application of the scheme.6 Whilst the joint Impact Assessment does 
not disaggregate impacts specifically to the Scottish Government or Scotland, it 
demonstrates that the impacts are not inconsistent with those currently experienced 
under the EU ETS, which this UK ETS will replace. Therefore no further impact 
assessments have been conducted.  

Financial Effects  

The Cabinet Secretary for Environment, Climate Change and Land Reform confirms 
that no BRIA is necessary as a joint Impact Assessment was published alongside the 
joint Government Response on 1 June 2020. 

Scottish Government 
Directorate for Energy and Climate Change 

 

 
Appendix 1  

 
Cabinet Secretary for Environment, Climate Change and Land Reform 

2 June 2020  

Dear Gillian,  

IMPLEMENTATION OF A UK EMISSIONS TRADING SYSTEM AND ECCLR 
COMMITTEE SCRUTINY  

I am writing to update the Committee on the progress made in the negotiations 
between the Scottish Government and the other three administrations on the future of 
carbon pricing in the UK after EU Exit.  

The UK Government’s Withdrawal Agreement means that, at the end of the Transition 
Period in December 2020, EU law will cease to apply and we will no longer to 

                                            
6 UK ETS Imapct Assessment – 1 June 2020 
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/88
9038/The_future_of_UK_carbon_pricing_impact_assessment.pdf 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/889038/The_future_of_UK_carbon_pricing_impact_assessment.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/889038/The_future_of_UK_carbon_pricing_impact_assessment.pdf
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participate in the EU Emissions Trading System (EU ETS). This carbon market is a 
key mechanism to incentivise decarbonisation from the “traded” sector (power 
generation, energy intensive industry and aviation within the EU, which collectively 
constitute around 25% of Scotland’s emissions).  

Since the EU referendum in 2016 the Scottish Government’s preference has always 
been to remain in the EU ETS. However given that this is no longer possible, we have 
had to consider alternative policies to replace participation in the EU ETS. My 
preference has been to maintain access to the EU ETS through establishing a 
domestic ETS that is then linked to the EU ETS. Maintaining access to the larger and 
mature EU carbon market will ensure cost effective decarbonisation, maintain the level 
playing field with the EU and provide protections against carbon leakage (where 
production and the related emissions are “offshored”).  

Emissions reduction and climate change are devolved matters, so I have been 
exploring whether to legislate jointly with the UK Government and the other devolved 
administrations to create a Common Framework for a UK Emissions Trading System 
(UK ETS). As a completely new legislative regime is needed to establish a UK ETS, 
the powers available to the administrations under the EU Withdrawal Act 2018 or the 
EU Withdrawal Agreement Act 2020 to amend EU law are not sufficient. Therefore the 
four administrations have decided to jointly establish a UK ETS using our existing 
powers under Part 3 of the Climate Change Act 2008, specifically for emissions trading 
systems.  

We consulted jointly in 2019 on proposals for a UK ETS to apply after the Transition 
Period from January 2021. It would closely mirror the design of the EU ETS, to which 
it would seek to link as soon as agreement was reached in the UK-EU negotiations. 
The stakeholder response to the consultation was supportive of a UK ETS, in particular 
one linked to the EU ETS. This approach (a linked UK ETS) was recommended by the 
Committee on Climate Change in its advice to the four administrations in August 
20197.  

Since this consultation the four administrations have continued to refine the technical 
aspects of the UK ETS policy design. I reached agreement with Ministers from the 
other three administrations on 28 May to proceed to implement a UK ETS, which is 
contained in the joint Government Response issued by the four governments on 1 
June8. The joint Government Response announces the intention to legislate jointly to 
establish a UK ETS that closely mirrors the EU ETS, including: applies to the same 
traded sectors; same obligations on participants to monitor and report emissions and 
surrender equivalent number of allowances; free allocation calculated following EU 
method and eligibility criteria; continued regulatory compliance and enforcement role 
for SEPA.  

However the UK ETS will differ slightly from the EU ETS, in particular if a link cannot 
be implemented from the outset in January 2021 and it is initially a “standalone” UK 

                                            
7 The Committee on Climate Change advice on linked UK ETS – August 2019  
www.theccc.org.uk/publication/letter-the-future-of-carbon-pricing   
8 The Joint Government Response to the Future of UK Carbon Pricing Consultation – June 2020 
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/88
9 037/Government_Response_to_Consultation_on_Future_of_UK_Carbon_Pricing.pdf   
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ETS. The Committee on Climate Change separately advised us on a standalone UK 
ETS in March 20209, including the level of the cap. The initial UK ETS cap (annual 
number of allowances) will be set at 5% less than what the UK’s share of the EU ETS 
cap would have been, and we will introduce an allowance auction reserve price (ARP). 
We have set the level of the initial UK ETS cap to maintain the fine balance between 
our climate ambition and industrial competitiveness, especially in the context of the 
Covid-19 economic recovery. The joint Government Response sets out the four 
administrations’ commitment to review the cap in light of the Committee on Climate 
Change’s advice on Carbon Budget 6 expected later this year, to ensure the cap is 
consistent with our respective net zero targets by 2024.  

I have agreed to publish this joint Government Response, announcing the 
implementation of a UK ETS, in the interests of advancing the negotiations with the 
EU on linking the UK ETS to the EU ETS. I consider that linking is imperative for our 
climate ambitions, and I continue to press the UK Government to pursue the 
agreement of a link in their negotiations with the EU. However I remain concerned that 
despite this publication announcing a UK ETS, the UK Government continues its 
parallel preparations for an alternative carbon emissions tax, on which it intends to 
consult later this year. A carbon emissions tax would be completely unacceptable both 
in policy terms and constitutionally. A tax could not be linked to the EU ETS and 
therefore would not achieve the benefits of a linked market. And it would not be 
accountable to the Scottish Parliament, in direct contradiction to the principles 
established by JMC(EN) in October 201710 for establishing common frameworks in 
areas where EU law intersects with devolved competence. I have repeatedly 
expressed my strong disappointment with the UK Government’s approach to the 
carbon emission tax in Ministerial Quadrilateral meetings and will continue to press 
the UK Government on its intentions. 

We are now ready to begin the legislative process to implement a UK ETS, which 
needs to conclude before the end of the Transition Period to ensure the UK ETS is in 
place for day 1. The UK ETS will be legislated for by all four administrations using our 
powers under the Climate Change Act 2008 to create a joint scheme. There will be a 
number of pieces of secondary legislation made under the Order in Council procedure, 
and laid in each of the four legislatures. The first of these will be an affirmative Order 
which will be available to be laid in July during recess, which is necessary to coordinate 
the process across the four legislatures in the remainder of 2020. The Committee will 
have the time needed to scrutinise the legislation, and I will be happy to give evidence, 
or my officials, on the legislation – including informally during recess.  

Because the UK ETS is a Common Framework developed under the process 
overseen by the JMC(EN), and according to the principles it set out in October 2017, 
the legislation is only one aspect of the Framework. A Framework Outline Agreement 
will document the development of the Framework, the rationale for decisions to 
implement a UK wide approach, and the ongoing governance arrangements between 

                                            
9 The joint reply to the Committee on Climate Change on the UK ETS cap – June 2020 
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/f 
ile/889040/Letter _to_CCC_responding_to_advice_on_standalone_UK_ETS_June_2020.pdf   
10 The JMC(EN) Principles for Common Frameworks – October 2017: 
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/65
2 285/Joint_Ministerial_Committee_communique.pdf   



ECCLR/S5/20/16/2 

19 

the four administrations. This will be accompanied by a public facing concordat 
between the Ministers from all four administrations. These documents are still under 
development, but once they have been signed off by policy Ministers I will share them 
with the Committee for its scrutiny during the final development phase before they can 
be presented to the JMC(EN).  

The UK ETS is a technically complex policy, but it has important ramifications. I look 
forwarded to engaging with you during the scrutiny of the UK ETS.  

Yours Sincerely, ROSEANNA CUNNINGHAM 

 

Appendix 2 

Cabinet Secretary for Environment, Climate Change and Land Reform 

15 July 2020 
 

Dear Gillian, 
 
LEGISLATING FOR A UK EMISSIONS TRADING SYSTEM  

 
My letter of 2 June informed the Committee that the negotiations between the Scottish 
Government and the other administrations on the future of carbon pricing in the UK 
after EU Exit had reached agreement to implement a UK Emissions Trading System 
(UK ETS). I am now writing to inform the Committee that legislation to implement the 
UK ETS is due to be laid in the Scottish Parliament on 13 July. This will ensure that a 
UK ETS can be operational from 1 January 2021, immediately after the end of the 
Transition Period marks the end of our participation in the EU ETS.  
 
The carbon pricing negotiations with the UK Government have taken place over a 
protracted period of 4 years since the EU Referendum, and many tumultuous events 
including pivoting to no-deal preparations on three occasions and most recently the 
Covid-19 pandemic response. Furthermore the new UK Government has taken a 
harder position on EU Exit and the future relationship with the EU - the Scottish 
Government regrets that the UK Government has not sought an extension to the 
Transition Period. In this unsettled context, progress on the Common Framework 
programme has suffered as a result, with frameworks in several policy areas delayed. 
That the UK ETS negotiations have reached this point of implementation reflects its 
significance to our climate ambition and recognises the importance of collective effort 
in tackling climate change. Therefore I am pleased that this UK ETS Common 
Framework will ensure we continue to have a carbon market for large greenhouse gas 
emitters from 1 January. 
 
Throughout the negotiations with the UK Government I have fought to ensure that 
Scottish interests are represented. As a result of my approach to the negotiations, I 
have been able to secure the following outcomes for a UK ETS:  
 

1. Accountability to the Scottish Parliament – the UK ETS will be legislated for 
using existing devolved powers available to all four administrations under the 
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Climate Change Act 2008 part 3, rather than under the EU Withdrawal Act 
2018, as is the case in other areas.  Secondary legislation will be made via the 
Order in Council procedure, which means it will be laid in the Scottish 
Parliament alongside the other three legislatures, and if passed, then made at 
the Privy Council. Future instruments to amend the UK ETS will also follow this 
procedure. The only exception is reserved fiscal elements of the UK ETS which 
the UK Government will legislate for using Finance Act powers. 

 
2. Scottish Ministers’ oversight – Scottish Ministers are using their devolved 

powers in the Climate Change Act 2008 jointly with the UK Government and 
the other devolved administrations to legislate for a UK ETS. This ensures 
Scottish Ministers are directly represented in the UK ETS, and will continue to 
govern it as part of the collective “UK ETS Authority”.  All four parties will need 
to agree any future legislative changes. This ensure the UK ETS is accountable 
to Scottish Ministers directly, unlike in the EU ETS where the UK Government 
transposed it using powers in section 57 of the Scotland Act to legislate in a 
devolved area.  

 
3. Climate ambition – in the negotiations I argued for tightening the emissions 

cap compared to what it would have been under the EU ETS. I impressed on 
the UK Government that Scotland’s statutory targets are different, and that a 
UK ETS needed to be more ambitious. The proposed cap is 5% tighter than it 
would have been – this is an interim cap until the Committee on Climate Change 
has provided its full advice on the level of cap consistent with net zero as part 
of Carbon Budget 6 later this year.  I secured agreement that the joint 
Government Response commits to reviewing the cap as rapidly as possible – 
within 9 months of the advice, and implementing any changes to take effect in 
January 2024 at the latest. This achieves a balance between climate ambition 
and with the economic recovery from Covid-19. It allows a new market to 
establish but signals the direction of travel towards net zero, giving participants 
time to prepare. We would expect the EU ETS legislation to have to tighten to 
net zero on a similar timeframe, once the overall EU legislation to agree the net 
zero target for 2050 is agreed. 
 

However there are outstanding risks around carbon pricing:  
 

1. Reserved fiscal powers – the powers to auction allowances under the UK ETS 
are reserved and Scottish Ministers do not have any influence over this. 
Auctioning is a key to the success of the UK ETS providing a price signal to 
drive decarbonisation. Furthermore Scottish Ministers do not have any 
influence over how the UK Government uses the resulting revenue. I have 
continued to urge the UK Government to use this revenue to support industrial 
decarbonisation from UK ETS participants – as was available under the EU 
ETS Innovation Fund.    
 

2. Linking to international carbon markets – since entering into new 
international agreements is reserved to the UK, Scottish Ministers cannot 
guarantee the linking of a UK ETS to any other global carbon market. In 
particular Scottish Ministers are not involved in the negotiations between the 
UK and the EU on linking respective ETS as part of the wider negotiations over 
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their future relationships. The UK Government’s negotiation position is that it 
“… would be open to considering a link between any future UK Emissions 
Trading System (ETS) and the EU ETS (as Switzerland has done with its ETS), 
if it suited both sides’ interests.” Whilst the UK Government has not explicitly 
stated a preference for a linked UK ETS, I have reiterated on several occasions 
my preference for this and continue to press the UK on this, because linking is 
key to the ultimate success of carbon markets to drive cost effective 
decarbonisation without deindustrialisation. Negotiations on rules for linking 
carbon markets under the Paris Agreement will lead to a global carbon market.  

 
3. Alternative carbon pricing mechanisms – the UK Government continues to 

prepare for two alternative, mutually exclusive carbon pricing mechanisms – 
the UK ETS and a reserved carbon emissions tax (CET). I have repeatedly 
expressed to the UK Government my opposition to CET which would remove 
accountability for this significant policy with a devolved purpose, to the Scottish 
Ministers and Scottish Parliament. This would contravene the Common 
Frameworks principles agreed by all four administration at JMC(EN) in October 
2017.  I have repeatedly expressed my dissatisfaction that despite my decision 
to jointly establish a UK ETS with the UK Government, it continues to actively 
plan to undermine this. And I have repeatedly pressed the UK Government to 
explicitly clarify its intentions with CET - as a contingency or a rival to the UK 
ETS.  It has not given any clear answer.  

 
I recommend the UK ETS to the Scottish Parliament because it is a significant 
mechanism to deliver on Scotland’s statutory targets that remains accountable to the 
Scottish Parliament – and remains the best route to enabling Scotland to link with the 
EU and larger global carbon markets. Joint action with the UK Government and the 
other devolved administrations requires compromise, but collective effort is needed to 
ensure an effective carbon market that decarbonises our economy without risking 
carbon leakage to other countries. The future evolution of the UK ETS, once it has 
been established, has scope for further innovation and amendment to ensure it 
delivers our net zero ambitions.  
 
Yours Sincerely, ROSEANNA CUNNINGHAM 
 

 
Appendix 3 

04 August 2020 
 
Dear Gillian, 
 
PUBLICATION OF UK GOVERNMENT CARBON EMISSIONS TAX 
CONSULTATION  
 
My letter of 15 July informed the Committee that the affirmative SI to establish the UK 
Emissions Trading Scheme (UK ETS) was laid in the Scottish Parliament on 13 July. 
I am now writing to inform the Committee that UK Government published a 
consultation on a Carbon Emissions Tax (CET) on 21 July as an alternative carbon 
pricing mechanism, if the UK ETS cannot be linked to the EU ETS.  
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Given that UK ETS legislation has been laid in each of the four legislatures, after 
reaching agreement in May to establish a Common Framework to replace the EU ETS, 
it is unacceptable that the UK Government is simultaneously preparing for an 
alternative, competing CET.  
 
I have repeatedly reiterated to the UK Government my strong opposition to a reserved 
CET which would go against the Common Frameworks principles agreed at JMC(EN) 
in October 2017, that policies in areas returning from the EU would respect devolved 
competence, remain accountable to devolved legislatures and lead to an increase in 
decision making for the devolved administrations.  
 
Furthermore, the UK Government’s continued prevarication on deciding between a 
standalone UK ETS and CET is exacerbating uncertainty for stakeholders and 
hindering operational readiness preparations. I continue to press the UK Government 
for clarity and will keep the Committee informed of UK Government developments.  
 
My strong preference remains to implement a UK ETS, which would operate as a 
standalone scheme until a link is agreed with the EU. Establishing a joint UK ETS is 
the best option to ensure cost effective decarbonisation, and will be accountable to the 
Scottish Parliament. Therefore, as per my letter of 15 July, I continue to recommend 
the UK ETS to the Scottish Parliament.   
 
Yours sincerely, ROSEANNA CUNNINGHAM 
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Annexe D 

Sandbag response to proposed UK ETS, August 2020 

Sandbag11 welcomes the opportunity to present our analysis of the UK ETS proposals 
to the Environment, Climate Change and Land Reform Committee of the Scottish 
Parliament. We see a number of issues with the current proposal: 

Reduction of the cap 

While the move to reduce the UK cap compared to the EU cap is a positive step, the 
proposed reduction of 5% is not sufficient. This would place the UK cap at 156 MT 
CO2 per annum, which is higher than total UK emissions for 2019, which were 132.77 
MT including aviation emissions. Needless to say, 2020 emissions will be even lower. 
Our analysis sees emissions from the Power & Heat sector falling in the coming years: 
this will further increase the gap between actual emissions and the ETS cap. For the 
cap to be an effective means of achieving decarbonisation by 2050, it must match 
current emissions and decrease annually on a 2050 net-zero trajectory. Even with the 
cap reduced by 5%, the trajectory would only aim for a 46% reduction on 2005 
emission levels by 2030. Current European Commission projections forecast that 
emission reductions for Europe as a whole by 2030 will surpass this trajectory. 

Maintaining a cap that is higher than emission levels (even one slightly reduced 
compared to the EU ETS) will create a surplus of allowances. Surplus allowances are 
a problem that has plagued the EU ETS and is one that is only now being addressed. 
It would be problematic to knowingly build such surpluses into the UK ETS, given the 
experience with the EU ETS. 

Auction reserve price 

The proposed auction reserve price of £15 is too low, as it is lower than the current 
price of European Union Allowances under the EU ETS. Even the current EU ETS 
carbon price is far too low to incentivise substantial investments in decarbonisation, 
with some companies setting internal carbon prices at much higher levels that the EU 
carbon price to allow for a better evaluation of investment decisions. It is estimated 
that a carbon price of approx. $54.7/ tCO2 (£41.3) would be required to reflect the true 
cost of emissions and promote successful decarbonisation.12 Furthermore, an auction 
reserve price is a poor remedy for a failure to remove surpluses. If the price is set too 
low it is ineffective, and if it is set higher than supply/demand fundamentals it will 
dangerously reduce market liquidity. 

Free allocation of allowances  

The proposal intends to continue with the free allocation of allowances, with 58 million 
free UK allowances in 2021. These will be decreased at a rate of 1.6 million allowances 

                                            
11 Sandbag is a non-profit think tank which uses data analysis to build evidence-based climate policy. 
We focus on EU policies such as the EU ETS, the Effort Sharing Regulation and emissions reductions 
in industrial sectors. 
12 Wang, P., Deng, X., Zhou, H., & Yu, S. (2019). Estimates of the social cost of carbon: A review 
based on meta-analysis. Journal of cleaner production, 209, 1494-1507. 
https://www.sciencedirect.com/science/ article/pii/S0959652618334589?via%3Dihub 
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annually, a rate that would only see free allowances eradicated in 2057. The fact that 
the 5% reduction in the cap is taken off the volume of auctioned allowances, excluding 
free allowances, puts a further delay on the phase-out of free allowances. As with the 
EU ETS, there are a number of issues with the free allocation of allowances. Free 
allocation diminishes the incentive on industry actors to invest in decarbonisation and 
puts manufacturers that produce low-carbon products through non-benchmarked 
processes at a competitive disadvantage.  

Despite this, the proposal sees free allowances as “the main policy instrument through 
which carbon leakage risk and competitiveness impacts are addressed”. This is at 
odds with the EU’s recent steps to introduce a Border Carbon Adjustment Mechanism 
and to curb the free allocation of allowances. The decision that the UK ETS would 
continue to rely on free allowances is counterintuitive considering the experience of 
the EU ETS. The UK ETS should rather seek to phase out all free allowances by 2030.  

In addition, the Cross-Sectoral Correction Factor (CSCF) is referred to as a last resort 
to ensure that free allowances do not exceed the industry cap. However, the larger the 
number of free allowances, the higher the risk of triggering the CSCF becomes, which 
increases uncertainty for industrial actors. One of the ways suggested for limiting the 
need to trigger the CSCF is to use allowance surpluses from previous years to offset 
breaches in the industry cap. However, this rolling of surpluses risks repeating early 
EU ETS mistakes, which now need to be corrected under the EU system.  

Benchmarks and the Cost Containment Mechanism  

Relying on the EU ETS Phase IV Benchmarks and Carbon Leakage List is problematic 
as the EU ETS uses out-of-date data and often supports high-carbon incumbent 
installations at the expense of lower-carbon competitors. The proposed benchmark 
trajectories for the reduction of free allowances under the EU ETS do not align with a 
net-zero trajectory for the cap. This creates a misleading emissions trajectory for 
industries which avail of free allowances, causing them to delay short-term actions to 
reduce emissions. This will leave businesses facing a cliff-edge scenario, required to 
make rapid changes closer to 2050. In this sense, the proposal’s intention to review 
the use of these EU ETS frameworks is positive. However, this review should not be 
left until 2023, particularly as the EU will start its own ETS review in 2021.  

The inclusion of the Cost Containment Mechanism is a step backwards. The UK was 
against its inclusion in the EU ETS to begin with. The ability to bank and borrow 
allowances, which is also included in the proposal, is an infinitely greater shield against 
price spikes than the Cost Containment Mechanism. 

Overall assessment  

Some positive aspects of the proposal are that it aims for net-zero in 2050, whereas 
the current EU ETS still only aims for 80% reductions in CO2 emissions by that date. 
This puts the UK in a position to lobby for a similar increase in ambition in the EU ETS. 
(That said, the EU ETS cap is likely to be revised in the coming years so the UK may 
find that its 5% reduction is soon less ambitious than the revised EU ETS cap.) 
Additionally, the emphasis on the need for reviews and the recommendation to align 
the ETS trajectory with the upcoming UKCCC Sixth Carbon Budget are positive steps. 
As the UK ETS would be on a smaller scale than the EU ETS, it would also offer an 
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opportunity to consider including shipping, biomass emissions, road haulage and 
emissions from buildings under the scheme.  

As we have outlined in our previous submission on the UK ETS, a stand-alone UK 
ETS will face many challenges. There is a significant risk that the UK ETS will not be 
able to provide a functional carbon price or market, as it will be a relatively small market 
subject to volatility and speculation. The cap would have to be reset every year to 
maintain a carbon price signal that reflected major changes in emissions, such as a 
large installation going out of business. A stand-alone UK ETS price would be unlikely 
to mirror the EU ETS price, and the resulting price differences would harm 
competitiveness.  

Nevertheless, given the decision to proceed with a UK ETS, our assessment is that to 
work, it would require a much lower cap which takes into account the projected impact 
of Covid-19 on emissions and includes an MSR mechanism. However, this would take 
time to develop and would be difficult to bring into force by January 2021. As a means 
of transition, a carbon tax linked to the EU ETS price (with initial tax exemptions to 
replace the free allowances which installations could avail of under the EU ETS) would 
be preferable. As it is, the proposed UK ETS will lock in many of the faults of the EU 
ETS system, with the first opportunity to fix these defects coming in 2026. The urgency 
of the climate crisis does not allow for such delays. The new UK ETS offers an 
opportunity to learn from the EU ETS experience and to develop a scheme that can 
become a real driver of decarbonisation by 2050. 
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